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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

SESSION CASE NO. 290 of 2016 

Under section 302 of I.P.C 

(Arising out of G. R Case No. 775 of 2015) 

     
State of Assam 

     –Vs–  
Sri Arun Pator, 

S/O Late Nagen Pator 

Resident of Diplonga TE, line No. 15, 

P/S: Sootea 

Dist: Sonitpur, Assam  ...    Accused Person  

 

                            Sonitpur, Tezpur.    

Appearance 

For the State    : Mr. M.C. Baruah, Public Prosecutor 

For the accused   : Mr. A.K. Paul, Advocate. 

Date of Framing Charge  : 11.11.2016  

Date of Evidence   : 09.01.2017, 24.01.2017, 20.02.2017,  

      20.03.2017, 15.06.2017, 28.06.2017 

Date of recording of  
statement of accused u/s 313 Cr.P.C. :  21.07.2017 
 
Date of Argument    :  16.08.2017 

Date of Judgment              :  30.08.2017 

J U D G M E N T 

1. In this case accused person, namely, Sri Arun Pator is put for trial 

for allegation of charge u/s 302  of the IPC.  

2. The prosecution case according to FIR, in brief is that on or about  

8/9 p.m. of 11-04-2015 accused Arun Pator killed his wife Anjana Pator by 

assaulting with fists and blow and kicks. The informant after confirming 

about the said incident from his nephew he filed this case against the 

accused.  The ejahar was lodged by one Sri Sanju Pator before the O/C of 

Sootea PS on 12-04-2015.    

Present :     Sri A.K. Borah, AJS 

               Sessions Judge, 
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3. On receiving the FIR, O/C Sootea PS registered the case vide 

Sootea  PS Case No. 44/15 under section 302 of IPC. After completion of 

usual investigation, the O/C Sootea Police Station filed charge sheet against 

the accused Arun Pator under section 302 of IPC.   

4. On being appeared the accused before this Court, after hearing 

both parties, framed charge u/s 302 of IPC against the accused Arun Pator. 

Particulars of the charge were read over, explained to the accused to which 

he pleaded not guilty and claimed to be tried.    

5. To substantiate the case prosecution examined as many as eleven 

numbers of witnesses. After completion of prosecution evidence, statement 

of the accused is u/s 313 Cr.P.C. All the allegations made against the 

accused  and the evidence appears against the accused are put before him 

for his explanation where he denied the allegation and declined to give 

defence evidence.  

6. I have also heard the argument put forward by the learned counsels 

of both sides.    

7. The point for decision in this case is that – 

(i.) Whether on or about 8/9 PM of 11.04.2015 at Diplonga, Line No. 15  

under Sootea PS the accused had committed the murder by causing 

the death of your wife Anjana Pator by assaulting fists, blows and 

kicks and thereby committed an offence under section 302 of IPC?   

REASONS, DECISIONS AND REASON FOR DECISION: 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record.  

9. PW 1, Dr. Biswajit Das deposed that on 12-04-2015, he was posted 

as Medical and Health Officer – 1 at KCH, Tezpur and on that day in 

reference to Sootea PS GDEntry No. 235 dated 12-04-2015, he held post 

mortem examination on the deadbody of Anjana Pator, 27 years, female, 

Hindu, W/O Sri Arun Pator of village Diplonga Tea Estate, Line NO. 15, PS 

Sootea on being escorted and identified by UBC 352 Ramani Challeng, Sri 

Nar Singh Pator, Santosh Bouri and Raghu Pator. The post mortem was 
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conducted at about 2.50 to 3.30 a.m. as per police requisition. On 

examination  he found the following:   

External appearance 

 A female dead body of 27 years, rigor mortis present, Eyes and 

mouth are closed. Blood oozing from mouth and nostril.  

  1. Bruises seen over right side of the face.  

 2. Abrasion seen over chin, left cheek, left ear, posterior- lateral 

side of right elbow joint. 

 3. Abrasion seen over right side of neck (lateral)  

 4. Bruise seen over left side of flank  

 5. Abrasion seen over anterior side of chest (above xyphisternum)   

Thorax: 

 Bilateral rib fractures seen. Right  5th – 12th at mid axillary line.  

 Left  5th – 10th rib at mid axillary line.  

 Bilateral pleurae tear seen (mid axillary line).  Larynx and trachea - 

healthy containing blood mixed froth. Lung injuries seen due to over lying 

fractured ribs.  

Cranium and Spinal canal     

 Scalp haematoma seen over right temporal area.  Membrane- 

congested. Massive intracranial bleed seen.  Brain – congested.  Liver – 

linear tear 5 x 3 x 2 cm seen over anterio medial surface of liver.  Spleen – 

a linear tear ( 4 x 2 x 2 cm) seen over antero superior surface of spleen.  

Abdomen: 

 Peritoneum - Haemo Peritoneum seen. Mouth, pharynx, 

oesophagus – healthy containing blood mixed froth. Stomach and its 

contents – healthy containing blood mixed semi digested food materials. 

Large Intestine -  healthy containing faecal matter.  

 The injuries are antemortem in nature.  

Opinion:  

 The death was due to shock and massive intracranial bleed as a 

result of injuries sustained by the deceased. 
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 All the injuries described above are sufficient to cause death of a 

person. Ext 1 is the post mortem report and Ext 1 (1) is his signature and 

Ext. 1(2) is the signature of Jt. Director of Health Services, Sonitpur, 

Tezpur. 

10. In cross examination, doctor admitted that the simple injury and 

abrasion cannot cause the death of a person. There is no fracture injury at 

face, cheek and neck. Injuries described in Sl. 1 to 7 are antemortem. S. 1 

to 5 , bruise injury may not grievous injury. The inter cranial bleeds may be 

caused due to injury Sl. 1 to Sl No. 5. There may be the other reasons for 

intra cranial bleeding time hypertension and lurryansrysm. Consuming 

alcohol may not be cause of hypertension. It is unlikely to cause 

hypertension due to consuming alcoholic by a person of 27 years. Injuries 

as mentioned in liver may be caused due to blunt abdominal trauma such 

as bleeding on stomach. Injury found on the liver are antemortem.  In 

considering the whole injury the skull injury unlikely to be cause for falling 

on hard surface.     

11. PW 2,  Sri Harisingh Pator, the maternal uncle of the accused stated 

that the deceased is the wife of the accused. The incident took place one 

year eight months ago. In the next morning while he returned from his 

service he was reported by local public and called to the house of the 

accused. He saw the deadbody of Anjana lying in the floor the house of the 

accused.  While he asked the accused, the accused confessed that he had 

killed his wife by assaulting by means of hands. While police conducted 

inquest upon the deadbody, he was present there. He saw the injury on 

the cheek, face and back of the deceased. Ext. 2 is the inquest report and 

Ext. 2(1) is his signature. 

12. Though he has been exposed to long cross-examination the evidence as 

to on being came to know about the incident from local public while he went to 

the house of the accused, in the next day morning of the incident, he saw the 

deadbody of the deceased with injury on her cheek, face and back and while he 

asked the accused how his wife sustained injury, the accused confessed that he 

killed his wife by assaulting her with his hands has remained unchallenged.  
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13. PW 3, Sri Sanju Pator stated that deceased is his cousin. The deceased 

married with the accused before 15/16 years ago. The incident took place in the 

month of April, 2015. In the next day of incident he was informed by one cousin 

namely Deba Patar that accused after killing his wife kept her in his house. 

Accordingly he along with his younger brother Kajal went to the house of the 

accused where he saw the deadbody of the deceased was lying on the floor. He 

was reported by his nephew (8 years old) sanju Pator that his father assaulted his 

mother by hands, kicked her, while his mother attempted to escape, accused 

suddenly closed the door forcefully as a result, the door struck into the head of 

his mother. Then the accused struck the head of his mother on pucca. On the 

said day, his father got the weekly payment. In the said night accused at about 

8/9 p.m. came to the house in drunken state and assaulted his mother. On 12-

04-2015 he filed the ejahar before the O/C Sootea PS. He wrote the ejahar 

through the scribe Md. Noor Hussain which was written according to his dictation. 

Ext. 3 is the said ejahar and Ext. 3(1) is his signature.  

14. In cross-examination he admitted that he has two nieces and one 

nephew. His elder niece is Naina Pattor who attained the age of about 12/14 

years. At the relevant time she was not present in the house. In the morning 

time she came to the house. Sanju Pator during that time probably was a student 

of class III standard. Youngest daughter Ganga Pator is aged about 5/6 years. 

He came to know about the incident in the morning of 12-02-2015.  He heard 

that the incident took place in the previous night. Though, he has been exposed 

to long cross examination  the evidence as to next day of incident on being came 

to know about the incident from his cousin Deba Patar, he went to the house of 

the accused where he saw the deadbody of the deceased lying in the floor, he 

was reported by his nephew Sanju Pator, 8 years old minor son of the accused, 

that her father assaulted his mother by means of hands and kicked with his leg, 

while her mother attempted to fled away, accused suddenly closed the door 

forcefully as a result, the door struck into the head of his mother. Then the 

accused struck the head of his mother on pucca has remained unchallenged.   

15.  PW 4, Sri Sanju Pator, who is aged about 8 years was examined after 

making proper enquiry by putting questions and answers as to his intelligence 
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and ability to give rational answers. He stated that on the night of incident his 

father assaulted his mother and strangulates his mother by pressing her neck. 

Then his father kicked his mother. He does not know why his father killed his 

mother. He has seen the incident. Before the aforesaid incident a quarrel took 

place in between his father and mother. At that time he was at home. After the 

incident, he was brought to court for recording his statement. Before the 

Magistrate he has made statement. 

16. In cross-examination, he admitted that his mother and father both used to 

consume liquor (fatika). On the day of incident his father and mother after 

consuming liquor came to home. At the time of quarrel though he afraid but he 

was in home. On the said night he has slept with his younger sisters. His father 

also slept on that night. In the next morning his father gets up earlier to him. 

Though he has been exposed to long cross-examination the evidence as to on the 

night of incident his father assaulted his mother, strangulate his mother by 

pressing her neck, his father kicked his mother, he does not know why his father 

killed his mother and he has saw the incident has remained unchallenged.    

17. PW 5 Sri Dinesh Pator who was declared hostile. The unhostile portion of 

his evidence is that that he knows the accused Arun Pator. Deceased Anjana 

Pator was his niece. The incident took place on 11-04-2015 at night. Next day 

morning, at about 8.30 a.m. his wife Smt Sonoka Pator told him that accused 

Arun Pator came to our house and informed his wife that something happen to 

his wife. Accordingly, he rushed to the house of the accused. He saw a gathering 

in the house of accused and also saw the deadbody of wife of the accused lying 

in a bed in the floor. Then he informed police. He does not know how his niece 

was died. He did not meet the accused. Police held inquest upon the deadbody of 

the deceased. Ext. 2 is the inquest report and Ext. 2(2) is his signature.   

18. During cross-examination by defence, he admitted that accused Arun 

Pator informed his wife by crying that something has happened to his wife. At 

that time he was at Diplonga Matipahar to collect some plants. Diplonga 

Matipahar is at a distance of 7 km from his house. His wife informed him over 

telephone about the incident what she came to know from the accused Arun 

Pator. Then he rushed to the house of the accused without entering at his house. 
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He has seen a gathering in the house of the accused. Being a VDP Secretary on 

the request of the villagers, he informed police about the incident. He did not ask 

anything to accused at the place of occurrence. Deceased Anjana was his related 

niece. Accused Arun Pator is his son-in-law being husband of the deceased. He 

never gave statement before police as told by the prosecution.   

19.  PW 6 Sri Jiban Pator who was also declared hostile by the prosecution. 

The unhostile portion of his evidence is that he knows the accused Arun Pator. 

Deceased was his related sister-in-law. The incident took place about one year 

ten months ago. On the day of incident, he was not at home. He came to know 

from his wife that the wife of the accused had died. After five days he came to 

his house.   

20. In cross-examination by defence he admitted that he has resided 

separately from the accused. There is no other house in between his house and 

the house of the accused. He does not know whether deceased used to consume 

liquor as he has resided outside of home due to job. Therefore he does not know 

why quarrel took place in between the accused and the deceased. In fact his 

statement was not recorded by police. He came to know about the incident only 

after five days when he was in outside of the village. Accused is not related to 

him. After the incident he hase not met the accused as because the accused is in 

judicial custody.  

21. PW 7 Sri Jitendra Pator has deposed that accused Arun Pator is his uncle. 

He also knew the deceased Anjana Pator. The incident took place about two 

years ago, at night. Next day morning, when he heard hue and cry he rushed to 

the place of occurrence. He saw the deceased lying dead on the floor. He does 

not know how the deceased died. He knows that prior to the incident there were 

quite often quarrel took place in between the accused and the deceased.   

22. During cross-examination he admitted that he resided in separate house. 

He came to know about the incident on the very next day. There were quarrel 

took place quite often as quarrel took place in between husband and wife 

ordinarily.  

23. PW 8 Sri Soniram Munda has deposed that he knows the accused Arun 

Pator.  He also knew the deceased Anjana Pator. The incident took place about 
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one year ten months ago. He came to know about the incident in the next 

morning that deceased was died but he does not know how the deceased died.  

24. PW 9 Sri Kajal Pator had stated that he knows the accused Arun Pator. He 

is his brother-in-law.   Deceased Anjana Pator was his sister. The incident took 

place on 11-04-2015 at night. He came to know about the incident in the next 

morning and went to the house of the accused and saw his sister Anjana was 

lying dead with injury on head, leg, and other parts of the body. Arun Pator 

confessed before him and others that he had killed his wife Anjana.    

25.  In cross-examination he admitted that he stated before police that “saw 

my sister Anjana was lying dead with injury on head, leg, and other parts of the 

body.” Before his arrival police arrived at the place of occurrence. When he 

reached the place of occurrence he did not see the accused. He met the accused 

at the police station. Police recorded his statement at the police station. He also 

admitted that he stated before police that “Arun Pator did not confessed before 

me and others that he had killed his wife Anjana.” 

26. PW 10 Sri Satish Sahoo, Investigating Officer, has deposed that on 12-04-

2015 he was posted as SI/OC at Sootea Police station. On that day, an 

unanimous call was received at about 9 a.m. stating that in Line No. 15 of 

Diplonga Tea Estate an incident of murder took place. On being receipt the said 

information, he gave the GDE No. 235 dated 12-04-2015 rushed to the place of 

occurrence. The place of occurrence is the house of the accused. He prepared the 

sketch map vide Ext. 4 and Ext. 4(1) is his signature. He recorded the statements 

of witnesses at the place of occurrence and conducted inquest upon the 

deadbody there. Ext. 2 is the inquest report and Ext. 2(3) is my signature. 

Thereafter vide deadbody challan he sent the deadbody por for mortem 

examination. Ext. 5 is the deadbody challan and Ext. 5(1) is my signature. On the 

said day one ejahar was lodged by one Sanju Pator. Ext. 3 is the FIR and Ext. 

3(2) is his signature with his note. On 13-04-15 he arrested the accused and sent 

him to the court. On 24-04-2015 he sent Sanju Pator, son of the accused, to the 

court for recording his statement u/s 164 Cr.P.C. Then he collected the post 

mortem report. He also collected the post mortem report. After completion of 

investigation, he filed the chargesheet against the accused Arun Pator u/s 302 of 
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the IPC. Ext. 6 is the chargesheet and Ext. 6(1) is his signature. Witness Dinesh 

Pator stated to him that “then I came to know from Arun Pator that on the night 

of incident a quarrel took place for cooking meal between the accused and 

deceased Anjana. The accused Arun Pator assaulted his wife by means of hands, 

and fell her down on floor and then the accused slept. In the morning, he saw 

the deadbody of Anjana Pator.”  Ext. 7 is the GR Case No. 775/15, Ext. 7(1) is the 

relevant statement of Dinesh Pator and Ext. 7(2) is his signature.  Similarly, 

witness Jiban Pator stated before him that “ accused Arun Pator and his wife 

Anjana Pator often took quarrel. Likewise on the night of incident at about 8/9 

p.m. both the husband and wife took quarrel. As they were took quarrel on every 

day so he did not visit the place of occurrence. In the next day of occurrence he 

came to know that Arun Pator killed his wife Anjana Pator by assaulting her. 

Thereafter, he saw the deadbody of Anjana Pator in the house of the accused. 

Lateron he came to know that accused along with his wife consuming liquor and 

thereafter he asked his wife to cook the meal. But without cooking meal she 

again went out to consume liquor, she returned as she could not found any 

liquor, then Arun Pator assaulted badly by means of fists and blows and  kicked 

repeatedly, as a result, she fell down on the floor. In the morning time he found 

that she was died”.  Ext. 7(3) is the relevant portion of statement of Sri Jiban 

Pator and Ext. 7(4) is his signature.  

27. PW 11 Sri Uttam Chetry, stated that on 24-04-2015 he was working as 

Munsiff No. 2 –cum- Judicial Magistrate, 1st class, Tezpur and on that day one 

eight years old child witness namely, Sri Sanju Pator, S/O Arun Pator was brought 

by the I.O. of Sootea Police station for recording statement u/s 164 Cr.P.C. 

before me  in reference to  Sootea PS Case No. 44/15  u/s 302 of the   IPC (GR 

Case No. 775/2015). The child witness was identified by WPC 598 Rekha Kotoki. 

Accordingly, he put some questions to test his intelligence, understanding and 

rationality and on satisfied of his intelligence and understanding, he think that he 

is able to give rational answers, so he recorded his statement without on oath. 

The statement of the said child witness recorded in the court chamber. During 

that time other than him and the said child witness none was there in the court 

chamber. The statement made by the said child witness voluntarily. After 
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recording his statement he has read over the statement to him and on being 

satisfied the child witness put his thumb impression in his presence. The thumb 

impression was taken by the then Bench Assistant Sri Koushik Deka.  Ext. 7 is the 

GR case record and Ext. 7(5) is the order dated 24-04-2015 and Ext. 7(6) is his 

signature. Ext. 8 is the statement of witness Sanju Partor which was recorded by 

him and Ext. 8(1) is his signature.   

28. These much is the evidence of the prosecution. 

29. Accused persons pleaded total denial while his statement is 

recorded u/s 313 Cr.P.C. 

30. I have heard the argument put forward by the Ld. Counsels of both 

parties.  

31. Learned counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly, in the 

present case, there is only one eye witness i.e. PW 4 who is the son of the 

accused and the deceased, where he stated that at the relevant time 

accused assaulted his mother, strangulates his mother by pressing her 

neck, accused  kicked his mother, he do not know why his father killed his 

mother and before the aforesaid incident a quarrel took place in between 

them. There is no doubt that there is an evidence of assault by fist and 

blow but that cannot be a murderous assault. Besides, at the relevant time 

both the accused and deceased consumed liquor in the said night. The said 

PW 4 will be with his younger sister. After the incident, his father also slept 

at night. In the next day his father got up earlier and even after quarrel the 

deceased cooked their dinner, after having dinner by deceased and 

accused , the accused slept there and after taking dinner PW 4’s mother 

went out but he cannot say when his mother returned. Therefore, his 

mother may get injury while she went out after having dinner. Secondly, 

there is no any other eye witness. Thirdly,  since there is an evidence of 

consuming liquor by the deceased so it cannot be ruled out that she might 

have sustained injury after falling due to intoxication. Fourthly, the quarrel 

between the accused and his wife are very common particularly after 

consuming liquor therefore even after altercation took place between the 
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parties after having liquor accused has no such intention to kill his wife.  

Fifthly, there is no such weapon or arms of assault recovered by I.O. to 

cause murderous injury to the victim. Sixthly, though the doctor who 

conducted post mortem on the deadbody found some abbrations but there 

is no any external injury and lastly, the so-called extra judicial confession 

made by the accused before the PW 2 Harisingh Pator and PW 9 Sri Kajal 

Pator but that extra judicial confession was not stated to the I.O. while 

their statements were recorded by the I.O. u/s 161 Cr.P.C  

32. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the prosecution has ably proved the case beyond all 

reasonable doubt.  Hence, the accused is required to be convicted.         

33. Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows. 

34. A close scanning of the record it appears that prosecution has 

examined 11 numbers of witnesses. Out of 11 numbers of witnesses, PW 2, 

PW 3, PW 4, PW 5, PW 6, PW 7, PW 8 and PW 9 are non official witnesses. 

Among the non- official witnesses, PW 2, PW 3, PW 4, PW 5, PW 6 and PW 

7 are close relatives of the accused as well as the deceased. PW 4 is the 

son of the accused and the deceased. PW 5 Sri Dinesh Pator and PW 6 

Jiban Pator who are closed relatives of the parties turned hostile. Firstly, I 

discuss the evidence of eye witness of PW 4. PW 4 Sri Sanju Pator who is 8 

years old at the time of examination. He was examined after enquiry by 

putting questions to test his intelligence and ability to give rational 

answers. He stated that on the night of incident his father assaulted his 

mother. His father assaulted his mother by pressing her neck. His father 

also kicked her mother. He does not know why his father killed his mother. 

He has seen the incident. Before the aforesaid incident a quarrel took place 

in between his father and mother. Though he has been exposed to long 

cross-examination the evidence as to at the relevant time   his father 

assaulted his mother, strangulated his mother by pressing her neck, his 

father kicked his mother, the aforesaid incident took place after the quarrel 

between his father and mother has  remained unchallenged.  Despite that 
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there is an evidence that at the relevant time PW 4 was in the house along 

with his parents. It appears in the circumstance of the case it was possible 

for this eye witness to be present in the scene. That apart, PW 3 Sanju 

Pator stated that on being came to know about the incident from Deba 

Pator over telephone, while he went to the house of the accused, he saw 

the deadbody was lying on the floor of the house of the accused. He was 

reported by his 8 years old nephew Sanju Partor that his father assaulted 

his mother with fists and block, kicked her, while her mother attempted to 

flee away he suddenly closed the door as a result, the door struck on the 

head of his mother. Then accused struck his mother’s head on pucca. From 

the statement of PW 3, it appears that PW 4 really seen the occurrence.  

35. It may also be mentioned that the statement of PW 4 is corroborated with 

his statement recorded u/s 161 Cr.P.C. by the police and also u/s 164 Cr.P.C. 

recorded by the learned Magistrate. PW 11, learned Magistrate who recorded the 

statement of PW 4 stated that the statement made by the said child witness 

voluntarily.  Scrutinizing the evidence of PW 4 along with PW 3 it is found that 

they are consistent with one another, manner of assault i.e. the fact of assault on 

the deceased with fists, blows and kicks. Nothing has been brought out in their 

cross-examination to impeach their testimony. Besides, this oral evidence is fully 

corroborated with the medical evidence.   

36. Another point is to be discussed in the present case is that, according to 

the PW 2 in the next morning while he arrived from his work place local people 

called him to the house of the accused where he saw the deadbody of the 

deceased was lying on the floor and on asking the accused, accused stated that 

he killed his wife by assaulting her hands. It is true that the aforesaid statement 

in the form of extra-judicial confession was not stated to police rather said PW 2 

made such statement for the first time in the court. Similarly, though PW 9 Kajal 

Pator stated that said  Arun Pator confessed before him and others that he killed 

his wife Anjana Pator but he has not stated to police. He made such statement 

for the first time in the court. Therefore, such alleged extra-judicial confession 

cannot be relied on.  
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37. Again PW 5 Dinesh Pator and PW 6 Jiban Pator are turned hostile. Now, 

the question comes  whether the hostile portion of evidence of PW 5 and 6 can 

be used to convict the accused.   

38.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon’ble Supreme Court held that –  

39. “The fact that the witness was declared hostile by the court at the 

request of the prosecution counsel and he was allowed to cross-examine 

the witnesses, no doubt furnishes no justification for rejecting en block the 

evidence of the witnesses. But the court has at least to be aware that 

prima facie, a witness who makes different statements at different times, 

has no regard for truth. His evidence has to be read and considered as a 

whole with a view to find out whether any weight should be attached to 

the same. The court should be slow to act on the testimony of such a 

witness and, normally, it should look for corroboration to his evidence. The 

High Court has accepted the testimony of the hostile witnesses as gospel 

truth for throwing overboard the prosecution case which had been fully 

established by the testimony of several eye witnesses, which was 

unimpeachable character. The approach of the High Court in dealing with 

the case, to say the least, is wholly fallacious.”   

40. It has been held in Bhagaban Singh Vs. State of Hariyana, 

reported in 1976 SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile 

witness if corroborated by other reliable evidence.” 

41.  In this connection, I have also mentioned a case law i.e. Gautam 

Das and another Vs. State of Tripura and another reported in 2008 

(3) GLT 625. 

42. In the instant case, the hostile portion of statements of PW 5 that 

“then I came to know from Arun Pator that on the night of incident a 

quarrel took place for cooking meal between the accused and deceased 

Anjana, where accused assaulted his wife by means of hands, and fell her 

down on floor and then the accused slept. In the morning, Anjana found 

dead.”  And the hostile statement made by PW 6 that “ accused Arun Pator 
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and his wife Anjana Pator often took quarrel. Likewise on the night of 

incident at about 8/9 p.m. both the husband and wife took quarrel. As they 

were took quarrel on every day so he did not visit the place of occurrence. 

In the next day of occurrence he came to know that Arun Pator killed his 

wife Anjana Pator by assaulting her. Thereafter, he saw the deadbody of 

Anjana Pator in the house of the accused. Lateron he came to know that 

accused along with his wife consuming liquor and thereafter he asked his 

wife to cook the meal. But without cooking meal she again went out to 

consume liquor, she returned as she could not found any liquor, then Arun 

Pator assaulted badly by means of fists and blows and  kicked repeatedly, 

as a result, she fell down on the floor. In the morning time he found that 

she was died” that has confirmed by the Investigating Officer.  

43. In the instant case, the hostile portion of evidence of aforesaid 

witnesses PW 5 and 6 are confirmed by the Investigating Officer (PW 10). 

These hostile statements of PW 5 and 6 are corroborated with the 

statement of eye witness PW 4, reported witnesses PW 2, PW 3 and 7. As 

the I.O. has already stated that PW 7 in his evidence stated that on being 

hearing hue and cry he rushed to the place of occurrence, he saw the 

deadbody was lying on the floor. He knows that prior to the incident like 

the other days there were quarrel took place in between the accused and 

the deceased. That statement is relevant to the eivdnece adduced by PWs 

2,3 and 4. Similarly, the evidence of injury found on the mouth, back and 

cheek and also witnessed by PW 2 and PW 9 in the next day of incident. 

The injury as seen by aforesaid PW 2 and PW 9 are tallied with the injury 

of post mortem report as stated by Dr. Biswajit Das. PW 1, the doctor who 

conducted post mortem opined that the death of the deceased was shock 

and massive intracranial bleed as a result of injuries sustained by the 

deceased. These injuries are also sufficient to cause the death of a person. 

Though the doctor has been duly cross-examined by the defence but the 

doctor admitted upon suggestion that it is unlikely to cause hypertension 

due to consuming alcoholic by a person of 27 years. Similarly, PW 1 was 

also admitted that injuries as mentioned in liver may be caused due to 
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blunt abdominal trauma such as bleeding on stomach. Again while he was 

cross-examined by the defence, the doctor admitted that the injury found 

on the   skull unlikely to be cause for falling on hard surface therefore the 

injuries sustained due to assault of the accused was also tallied with the 

injuries found by the doctor who conducted post mortem examination. 

Besides that there is no any evidence that the victim was sustained injury 

other than the accused caused by her husband in the night of 8/9 p.m. of 

11-04-2015    

44. In view of the aforesaid discussions the circumstances narrated by 

the prosecution are found to be beyond reasonable doubt as follows:- 

 Firstly, the direct evidence of PW 4, who is the son of the accused 

as well as the deceased. Secondly, the evidence of regular quarrel after 

consuming liquor by the accused and the victim. Thirdly, the evidence of 

PW 3 that on being came to know about the incident that accused kept his 

wife in his house after killing her. He went to the house of the accused 

along with PW 9 where they saw the deadbody of the deceased lying on 

the floor and PW 3 was reported by his nephew Sanju Pator that his father 

assaulted his mother by fists and blows, kicked her, while her mother 

attempted to flee away from the house, the accused suddenly closed the 

door, as the door struck upon the head of his mother, then accused also 

struck the head of his mother on pucca. Fourthly, the hostile portion of 

evidence of PW 5 and 6 are corroborated with the evidence of other 

witnesses namely,  PW 4,  PW 2, PW 3 and 7. Fifthly, the evidence of      

PW 2, 3, 7 and 9 are clear that on being came to know about the incident 

while they visited the house of the accused they saw the deceased was 

lying on the floor with severe injury upon her body. Sixthly, doctor PW 1 

Biswajit Das who conducted inquest upon the deadbody opined that the 

death was due to shock and massive intracranial bleed as a result of 

injuries sustained by the deceased. Besides that, he also opined that all the  

injuries are also sufficient to cause the death of a person. Seventhly, while 

the statement of the accused recorded u/s 313 Cr.P.C. he simply pleaded 

his innocence but he has failed to explain how his wife sustained such type 
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of injury and ultimately caused to death. Even the deceased was lived with 

the accused in the said night.  

45. All these facts taken cumulatively form a chain so complete that 

there is no escape from the conclusion that in all human probability the 

murder was committed by the accused persons who killed the deceased by 

assaulting with fists and blows etc. These established circumstances do not 

admit of explanation of any other hypotheses than that guilt of the accused 

persons. The above circumstances would show that the accused persons 

intentionally assaulted the deceased as a result of such injury, the 

deceased was died. When once the ingredients of intention is established 

then the person would be murdered as such, the grave and severe injury 

was sufficient in ordinary course of nature to cause death.  

46. Regarding “motive”, the Hon’ble Supreme Court in the case of 

Sardul Singh Vs. State of Hariyana reported in AIR 2002 SC 3462, 

observed that “ „motive‟ which is not always capable of precise proof, if 

proved, may only lend additional support to strengthen the probability of 

commission of the offence by the persons accused but the absence of 

proof does not ipso facto warrant of acquittal.” 

47.  In the instant case, the motive proved was apparently inadequate, 

although it might be possible. 

48. From the positive evidence of witnesses and circumstances, it can 

be easily held that the injuries sustained by the victim ultimately caused to 

death because of severe assault of the accused person with fists and blows 

and kicks. 

49.  The question is whether the death of Anjana Pator can be construed 

to be a culpable homicide amounting to murder or not amounting to 

murder? 

 It has already stated that in night at about 8/9 p.m. of 11-04-2015 

the accused took quarrel and altercation with his wife (victim) as usual 

manner under the influence of liquor. It also appears from the evidence of 

Sabju Pator, 8 years son of the deceased as well as the accused that on 

the said night of incident his father assaulted his mother, his father kicked 
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his mother. PW 3 also stated that he has reported by PW 4 that accused 

assaulted his mother with fists and blows and kicked by leg, when his 

mother tried to flee away accused suddenly closed the door for which the 

door struck on the head of his mother, then accused struck the head of his 

mother on pucca. So, like other days, the accused assaulted his wife, of 

course in aggravated form that caused several injuries as indicated in the 

post mortem report. The evidence of PWs are such that after consuming 

liquor the victim went out to bring more liquor but she returned in vain. As 

the victim did not cook meal so out of angry, accused assaulted the victim 

in such a manner as she has lost her sense. Accused was in the said house. 

In the morning he (accused) seen  his wife lying in their floor in dead. The 

circumstance, is such, that in the next morning of the incident the accused 

did not fled away. When PW 2 Harisingh Pator, on being came to know 

about the incident he went to the house of the accused, where he met 

accused who stated to him that he had killed his wife by assaulting with his 

hands, There is an evidence of PW 3 that accused and victim both were 

consuming liquor after receiving the weekly payment. It is also in the 

evidence of PW 3 that about 8/9 p.m. accused assaulted his wife after 

consuming liquor. The evidence of PW 2, PW 3 indicated that accused did 

so only after consuming liquor there is no evidence that accused assaulted 

his wife and in such aggravated form with intent to kill. This conduct of the 

accused clarified his repentance over his own act that he ended the life of 

his wife. All these aspects, if taken together, will prove that accused never 

intended to kill his wife.  

50. Accordingly, I do not think that the prosecution has able to prove 

the charge u/s 302 of the IPC against the accused. On the other hand, the 

evidence of regular quarrel took place between the husband and wife on 

the issue of taking liquor and cooking of meal and subsequent assault are 

sufficient to indicate that the culpable homicide was not amounting to 

murder.  

51. Since I have come to the conclusion that the offence comes within 

the provision of section 304 of the IPC, it is required to ascertain from the 
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materials on record, whether the offence would come under Part- I or Part 

–II of the section. Assault by fists and blows, slap and kicked by the 

accused are sufficient to indicate his main intention was to assault and if he 

had any intention to cause death, he could have used other weapon or 

means. The evidence on record does not disclose such intention of causing 

death, for which, we ruled out the possibility of convicting the accused 

under Part-I of section 304 of the IPC. On the other hand, after considering 

the evidence on record and the circumstances and several injuries on the 

person of the victim, I have come to the conclusion that the accused was 

aware or had the knowledge that the injuries were likely to cause death but 

without any intention to cause death or to cause injuries as was likely to 

cause death. Accordingly, I hold and conclude that accused Arun Pator is to 

be guilty under Part-II of section 304 of the IPC and hence he is convicted 

u/s 304, Part-II of the IPC.       

52.   Heard the accused person on the point of sentence where he stated 

that he has three children and he is the only bread earner of his family. He 

has been in jail hajot for a long period. Hence, praying for leniency.  

53.   In considering the circumstances leading to commission of crime, I 

convict the accused Sri Arun Pator u/s 304, Part-II of the Indian Penal 

Code and sentence him with Rigorous Imprisonment for period of 7 (seven) 

years   and a fine of Rs. 500/- (Rupees Five Hundred) only in default R.I for 

two months. 

54. It appears from the record that accused is a married person. He has 

committed culpable homicide ofcourse not amounting to murder to his 

wife.   

55. On the other hand, accused has one son and two daughters, all are 

minor. Under such circumstances, I think this is fit case for victim’s 

compensation, as such, an amount of Rs. 90,000/- is awarded as victim’s 

compensation to the three minor children 

56. The learned Secretary, DLSA, Sonitpur, Tezpur, is directed to award 

the said victim’s compensation @ Rs. 30,000/-  to each of the child and the 
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said amount be fixed in the name of each of the child @ Rs. 30,000/- till 

attained their majority. 

57.  Let a copy of this order be given to the Secretary, DLSA, Sonitpur, 

Tezpur.   

58. The period of detention of accused person, during investigation, 

enquiry or trial, if any, be set off against the substantive sentence of 

imprisonment u/s 428 of the Cr.P.C. 

59. Let a free copy of judgment and order be served to the accused 

persons. 

60.  Let another copy of Judgment and order be sent to the Ld. District 

Magistrate, Sonitpur, Tezpur under the provisions of Sec. 365 Cr.P.C. 

61.   Let the G.R Case No. 775/15 be sent to learned committal Court 

along with a copy of Judgment.  

62.  Given under my Hand and Seal of this Court on this the 30th day of 

August, 2017. 

 

                      (A.K. Borah) 

         SESSIONS JUDGE,   

                    SONITPUR: TEZPUR 

 Dictated and corrected by me 

 
 
(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 
   
 
Dictation taken and transcribed by me:   
 
 
( R. Hazarika), Steno     
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APPENDIX 

Prosecution Witness 

1.  Prosecution Witness 1 :- Dr. Biswajit Das, M.O. 

2.  Prosecution Witness 2 :-  Sri Harisingh Pator  

3.  Prosecution Witness 3   : Sri Sanju Pator, complainant.  

4.   Prosecution Witness 4   :- Sri Sanju Pator 

5.   P  Prosecution Witness  5   :- Sri  Dinesh Pator 

6.  Prosecution Witness 6 :- Sri Jiban Pator 

7.  Prosecution Witness 7 :- Sri Jitendra Pator 

8.  Prosecution Witness 8 :- Sri Soniram Munda  

9.  Prosecution Witness 9 :- Sri Kajal Pator 

10.  Prosecution Witness 10   :- Sri Satish Sahoo, I.O. 

11.  Prosecution Witness 11   :- Sri Uttam Chetry, Magistrate. 

EXHIBITS. 

 Exhibit 1   :     Post mortem report. 
 Exhibit 2   :     Inquest report 
 Exhibit 3   :     Ejahar. 
 Exhibit 4  :     sketch map  
 Exhibit 5    :     Deadbody challan    
 Exhibit 6  :     Chargesheet 
 Exhibit 7  :     GR case No. 775/15 
Exhibit 7(1) ` :     relevant statement of witness Dinesh Pator 
Exhibit 7(2)  :     signature of I.O 
Exhibit 7(3)  :     relevant statement of witness Jiban Pator 
Exhibit 7(4)  :     Signature of I.O. 
Exhibit 7(5)  :     Order dated 24-04-2015 of Magistrate 
Exhibit 7(6)  :     Signature of Magistrate Uttam Chetry. 
Exhibit 8  :     164 Cr..P.C. statement of Sanju Pator 
Exhibit 8(1)  :     signature of Uttam Chetry, Magistrate. 

   

    (A.K. Borah) 

 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 


